
STATE OF NEW YORK
STATE TAX COMHISSION

In the Matter of the Petition

of

HERBERTS MEAT IVIARKET, ALFRED HESS,:
WALTER HESS & HELM{ HESS

For a Redetermination of a Defieiency or
a Refund ofPersonal Income & Unincorporated
Taxes under Art ic le(s) ZZ & 23 of the Business
Tax Law for the (year(s) fgOS :

State of New York
County of Albany

AFFIDAVIT OF MAITIIIG
OF NOTICE OF DECISION
BY (CERTTFTED) HArt ,7 /

Ah/j',X fuJ/l"/'/
(I,ffi tAAv 47 1

P/^ hL(v (6 f

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age' and that on the 8th day of December , L9 7!) she served the wlthin

ilotice of Decision (or Determination) by (eertified) mall upon Herberts Meat

Market (representatlve of) the petitioner in the wtthin

proceedingr by enclosing a Erue copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Herberts Meat Market
292 Front Street
Hempstead, New York 11550

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Departnrent withln the State of New York.

l'hat deponent frrrther says that the said addressee ie the (representatlve

of) petftl.oner herein and that the addrees set forth on said t{rapper ig the last

known address of the (repreeentatlve of the) petitLoner.

Sworn to before me this

of December8th day

a.)

,  L97b



STATE 0F ltlEld YORK
STATE TAX COMI.IISSION

ln the Matter of the petitfon

of

HERBERTS MEAT I\,IARKET, ALFRED HESS,: ATFIDAVIT OF MAITING
WALTER HESS & HELENT HESS F IIOTICE 0r DECISION

For a Redetennination of a Defi"i"n"y ort 
BY (CERTTFTED) MArL

a Refund ofPersonal Income a Unincqrporated
Taxes under Art icte(s\ ZZ & 23 of the Business
Tax Law for the (year(s) 1965 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

a8er and that on the Sth day of December , 19 71, she gerved the within

Uotice of llecision (or Determinatton) by (eerttfied) mail upon Alfred Hess

(representatlve of) the petitioner in the wlthin

proceedinEr by enclosing a true copy thereof in a seeurely sealed postpatd

wrapper addressed as foLlows: Alfred Hess

*il;niJ:'*iT::l
and by deposltlng same enclosed in a postpald property addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

That deponent further says that the said addressee ie the (representative

of) petltioner herein and that the addrees set forth on sald r{rapper is the laat

known address of tbe (repreeentatlve of the) petitloner.

Sworn to before me this

Bth day of December , l97l



STATE OF NEl,', YORK
STATE TAX COMXISSION

In the Matter of the Petltion

of
HERBERTS MEAT MARKET, ALFRED HESS,: AFFIDAVIT OF MAILING

WALTER HESS & HELEiI HESS OF NOTICE Or DECISTON
: BY (CERTIFIED) trAlt

For a Redetermination of a Deficiency or
a Refund of Personal Income & Unincqrporated
Taxes under Art icle(s) ZZ & 23 of the Business
Tax law for the (Year(s) 1965 :

State of New York
County of Atbany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finanee, over 18 years of

a8er and that on the 8th day of December r LgTl , she served the wlthin

Notice of Ilecision (or Determinatton) by (eerttfied) mail upon Walter Hess &

Helen Hess (representatlve of) the petitioner in the within

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Walter & Ilelen Hess
15 Evergreen Avenue
Lynbrook, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post 0fflce Departnrent withln the State of New York.

That deponent frrrther says that the said addressee is the (representative

of) petitloner herein and that the addrees set forth on sald wrapper is the laet

known address of the (representatlve of the) petittoner.

Sworn to before ne this

Bth day of December , L97L



STATE OF I.IEW YORK
STATE TAX COMHISSION

In the Matter of the Petition

of

HERBERTS MEAT MARKET, ALFRED HESS;
WALTER HESS & HEI,M{ HESS

For a Redetermination of a Deflciency or
a Refund of Personal Income e Unincqrporated
Taxes under Art icle(s) 22 & 23 of the Business
Tax taw for the (Year(s) fg0S 3

AFFIDAVIT OF MAItIilG
OF NOTICE OT DECISIOT{
BY (CERTTTIED) HAII,

State of New York
Coun$ of Albany

Martha Funaro, being duly swornl deposes and says that

she is an eilployee of the Departnrent of Taxation and Finance, over 18 years of

a8er and that on the 8th day of December , 19 71-, she served the wtthin

Notiee of llecision (or Determination) by (eertified) mait upon Henry Spiegel

(representatlve of) the petitioner ln the wlthin

proceedin9, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Henry Spiegel
L4l Sutton Drive
Plainview, New York 11803

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l[ew york.

That deponent further says that the said addressee ie the (representative

of) petltioner hereLn and that the addrees set forth on sald wrapper is the laat

known address of the (representatlve of the) petitl.oner.

Sworn to before rne this

8th day of December ,  L97L
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

HERBERTS MEAT MARKET, ALFRED IIESS,
WALTER IIESS AND IMLEN HESS

for Redetermination of Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Iaw for the Year 1965.

DECISIONS

Pet i t ioners,  Herber ts  Meat  Market ,  A l f red Hess,  Wal ter  Hess

and Helen Hess, have f i led petit ions for redetermination of deficienAY

or for refund of personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Iaw for  the year  1965.

( r i le  Nos.  2OL7,  48030762 and 46155964) .  At  a  ca lendar  ca l l  he ld

before Hon. Milton Koerner, State Tax Commissioner, dt the off ices

of the State Tax Commission, 80 Centre Street, New York, New York,

on June 9,  L97I ,  d t  1 l - :30 A.M.  the pet i t ioners '  representat ive

waived a formal hearing and consented to the issud.ng of a decision

without the introduction of addit ional evidence by petit ioners. The

State Tax Commission renders the fol lowing decision after a review

by it  of the entire record contained in the f i le.

ISSUE

Did the payment of a workmen's compensation award in the sum

of  $14,586.00 dur ing the year  1965 by pet i t ioner ,  Herber ts  Meat

Market, to an i l legally employed minor who was injured on the job

constitute the palzment of penalty which was not deductible as a

business expense?
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FTNDTNGS OF FACT

1. Petit ioner, Herberts Ivleat Market, f i l -ed a New York State

income and unincorporated business tax partnership return for the

year  L965.  r t  deducted as a bus iness expense the sum of  $14,586.00

representing a workmen's compensation award paid by i t .

2 .  Pet i t ioners,  A l f red Hess,  Wal ter  Hess and Helen Hess,  f i led

New York State income tax returns for the year 1965 wherein they

reported their distr ibutive share of the partnership income of

Herberts Meat lt{arket.

3 .  On February 10,  l969, the fncome Tax Ei l reau issued a

Statement of Aud.it  Ctranges against petit ioner, Herbents Meat Market,

disal lowing a d.eduction for the year 1965 for a workmen's cornpensation

award in  the sum of  $14,585.00 paid by the par tnership.  I t  a lso

made another adjustment of $75.55 based upon estimated payments

being less than the amount claimed. This i tem is not contested and

has been paid by the petit ioner, Herberts Meat It larket. In accordance

with the aforesaid Statement of Audit Changes, i t  issued a Notice

o f  De f i c i ency  i n  t he  sum o f  $541 .91 .

4. On February 10, L969, the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioners,  Wal ter  Hess and Helen Hess,

increasing the i r  income for  the year  1965 by $7,293.OO, sa id sum

representing their distr ibutive share of the addit ional income of

Herberts Meat Market as a result of the disal lowance referred to in

Paragraph 3 and accordingly issued a Notice of Deficiency in the sum

o f  $4O4 .54 .
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5. On February 10, 1969, the fncome Tax Btrreau issued a

Statement of Audit Changes against petit ioner, Alfred Hess, increasing

his  income for  the year  1965 by $7,293.00,  sa id sum represent ing

his distr ibutive share of the addit ional income of Herberts l" leat

Market as a result of the disal lowance referred to in Paragraph 3

and aecord ingly  issued a Not ice of  Def ic iency in  the sum of  $360.28.

6. Petit ioner, Herberts Meat Market, i l legally employed a

minor ,  Mi tchel l  Sul l ivan,  who was in jured on the job.  On July  9,  1965,

the Workmen's Compensation Board made an award in the sum of $14,586.00

in favor of the injured minor and solely against the petit ioner,

Herberts Meat Market. A separate award was made against i ts work-

men's compensation insurance carrier. The total amount of compensation

paid to the minor was double the amount otherwise payable under the

Workmen's Compensation Law. This increased payment was made pursuant

to section 14-a of the Workmen's Compensation law.

CONCLUSIONS OF IAW

A. That the increased palzment, authorized by section 14-a of

the Workmen's Compensation Law, which provides that the ccrnpensation

and death benefits shaIl be double the amount othe:ruise payable if

the injured employee at the t ime of the accident is a minor under

18 years of age employed in violation of the Labor law, is not

punit ive in character and is not a penalty but is increased eompen;,,.

sat ion.  Industr ia l  Commiss ione-r  v  McCarthv 295 N.Y.  443,  68 N.E.

2d, .  434 ( Ig+O).  Sackolwi tz  v  Char les Hamburg & Co,  295 N.Y.  264,

67  N .E .  2d . .  152  (1946 )  .

B. That therefore the payment made by petit ioner, Herberts

Meat Market, to the injured minor during the year 1965 pursuant to
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section L4-a of the Workmenrs Compensation La\^r constituted the

palzment of compensation and not the payment of a penalty and was

thus deductible by the partnership as a business expense in said

yea r .

C. That the petit ions of Alfred Hess, Wal-ter Hess and Helen

Hess are granted and the Notices of Deficiency issued against them

dated February 1-0,  1969 are cancel led.

D. That the petit ion of Herberts Meat Market is granted to

the extent of cancell ing the disal lowance of the deduction for the

workmen's compensation award in the sum of $14,586.00 and the amount

of addit ional unincorporated business tax due is reduced from $463.46

to $75.55 and the Not ice of  Def ic iency issued February 10,  1969 is

reduced f rom $541.91 to  $93.29,  which sum has been paid by the

pet i t ioner ,  and,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respects  denied.

DATED: Albany, New York

Dsz"-*-t 4 /q,71 .
STATE TAX COMMISSION

COMMISSl

COMMISSIONER
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STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROO,I2l4A

STATE CAft,IPUS
ALBANY, N. Y. l22n

AREA COOE 5I8

457 -2655 ,  6 ,  7

FINANCE

not ice  tha t  pursuant  to  sec t ion(s )
of the Tax Law any proceeding

an adverse  dec is ion  must  be  commenced
af te r  the  da te  o f  th is  no t ice .

STATE TAr coMMtsstol i

HEAit i le  uxtT

EOtrARO ROOK

stciETARY tO
coMuts3lor

AODiESS YOUR iEPLY TO

Albanyr  New Vork

December 8, I97L

Herbert.s Meat Market
292 Front Street
Hempstead, New York 11550

Gentlemen:

p lease take  no t ice  o f  the  Dec is ions  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther
690 &  722

i n  cour t  to  rev iew
within 4 Months

Any inqu i r ies  concern lng  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other rnatter reJ.at ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the propex party for rep1y.

cc  Pet i t loner '  s  Repre  senta t ive
Law Buretu

Coburn

Hear ing O f f i  c e r
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STATE OF NEW YORK

STATE TAX CO}S,ITSSION

fn  the Mat ter  o f  the Pet i t ions

o f

HERBERTS MEAT MARKET, ALFRED I4.SS,
WALTER TIESS AND HELEN IIESS

for  Redeterminat ion of  Def ic iency of  for
Refund of Personal Income and Llnincorponated
Bus iness  Taxes  under  A r t i c l es  22  and  23  o f
the Tax Law for the Year 1965

DECISIONS

Pet i t i .oners,  Herber ts  Meat  lu1arket ,  A l f red Hess,  Wal ter  Hess

and Helen Hess,  have f i led pet i t ions for  redeterminat ion of  def ic j -ency

or for refund of persorrl l  income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Lavr  for  the year  1965

(F i1e  Nos .  2OI7 ,  4803A762  and  46155964) .  A t  a  ca lendar  ca l l  he ld

before Hon.  Mi l ton Koerner ,  State Tax Commiss ioner ,  d t  the of f ices

of the State Tax Commission, 80 Centre Street, New York, New York,

on  June  9 ,  I 97 I ,  d t  11 :30  A . I v t .  t he  pe t i t i one rs '  rep resen ta t i ve

waived a formal  hear ing and consented to  the issu ing of  a  dec is ion

wi thout  the in t roduct ion of  addi t ional  ev idence by pet i t ioners.  The

State Tax Commission renders the fol lowing decision after a review

by i t  o f  the ent i ie  record conta ined in  the f i le .

I S S U E

Did the palment of a v,,orkmen' s compensation award in the sum

of .$14 ,586 .0O du r ing  the  yea r  l - 965  by  pe t i t i one r ,  He rbe r t s  Mea t

Market, to an i1legal1y employed minor who was injured on the job

const' i tute the payment of penalty which was not deductible as a

business expense ?
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FINDINGS OFr FACT

1.  pet i t ioner ,  Herber ts  Meat  Market ,  f i led a New York State

income and unincorporated'business tax partnership return for the

lzear  1965.  f t  deducted as a bus iness e: ipense the sum of  $14 '586.00

representing a workmen's compensat-- ion award paid by i t .

2 .  Pe t i t i one rs ,  A l f red  Hess ,  wa l te r  Hess  and  He len  Hess , f i l ed

:
New york State income tax returns for the year 1965 wherein they

re$or ted the i r  d . is t r ibut ive 'share of  the par tnership income of

I lerberts Meat Market.

3 .  On February 10,  1969, the Income Tax Bureau issued a
:

Statement of Audit Changes against petit ioner, Herberts lr{eat lvlarket,

disal lowing a deduction for the year 1965 for a wcirkmen's compensation

award in  the sum of  $14,586.O0 paid by the par tnership.  I t  a lso

made another  ad. justment  of  $75.55 based upon est imated payments

being less than the amount claimed. This i tem is not contested and'

has been paid by the petit ioner, Herberts lvleat Market. In accordance

wi th the aforesqid Statement  of  Audi t  Changes, .  i t  iqsued a Not ice

o f  De f i c i ency  i n  t he  sum o f  $541 .91 .

4.  On February  1O,  L959,  the  fncome Tax  Bureau issued a  Sta tement

of  Audi t  Changes against  pet i t ioners,  Wal ter  Hess and.  Helen Hess,

i nc reas ing  the i r  i ncome fo r  t he  yea r  1965  by  $7 ,293 .00 ,  sa id  sum

representing their distr ibutivb strare of the addit ional income of

Herberts Meat l ' larket as a result of the disal lowance referred to

Paragraph 3 and accordingly issued a Notice of Deficiency in the

o f  5404 .54 ,

-<-*.

rn -

sum
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5. On February 10, L969, the Income Tax lh.rreau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  A l f red  Hess , ' i nc reas ing

his  income for  the year  1955 by $7,293.00,  sa id sum rePresent ing

his distr ibutive share of the addit ional- income of Herberts Meat

Market as a result of the disal lowance referred to in Paragraph 3

and  acco rd ing l y  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $360 .28 .

6.  Pet i t ioner ,  Herber ts  Meat  lv larket ,  i1 legal }y  employed a

minor ,  Mi tchel l  Sui t i . ran,  who was in jured on the job.  On July  g,  1965;

the Workmen's  Compensat ion Board made an award in  the sum of  $14,586.00

in favor  of  the in jured minor  and so le ly  against  the pet i t ioner ,

Herberts Meat Market. A separate award was made against i ts work-

men's cornpensation insurance barrier. The total amount of compensation

paid to the minor was d,ouble the amount othenuise payable und.er the

Workmen's Compensation Law. This increased payment was made pursuant

to sect ion 14-a of  the Workmen's  Compensat ion Law.

A.  That  the increased palzment ,  author ized.  by sect ion 14-a of

the Workmen's Compensation Law, which provides that the ccmpensation

and death benefits shall  be double the amount othenvise payable i f

the injured employee at the t ime of the accident is a minor under

18 years of age employed in violation of the Iabor Iawr is not

punit ive in character and is not a penalty but is increased comperg;, ' .

sat ion.  fndustr ia l  Commiss ioner  v  l r lcCar thy 295 N.Y.  443,  68 N.E.

2d.  434 (1945) .  Sackolwi tz  v  Char les Harnburg-s-C9.  295 N.Y.  264,

67  N .E .  2d .  1s2  (1e46 )  .

B. That therefore the palzment made by petit ioner, Herberts

minor during the year 1965 pursuant to

t

t
L

I" leat Market, to the injured
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section L4-a of the Workmen's Compensation Law constituted t 'he

palrment of compensation and not the payment of a penalty and was

thus deductible by the partnership as a.business exPense in said

year

C. That. the petit ions of Alfred. Hess, IVaIter Hess and Helen

Hess are granted and the Notices clf Deficiency issued against them

dated February lo ,  1969 are cancel led

D.. That the petit ion of Herberts Meat Market is granted to

the extent of cancell ing the disal lowance of the deduction for the

workmen's  compensat ion:  award in  the sum of  $14,586.00 and the amount

of  addi t ional  un incorporated business tax due is  reduced f rom $463.46

to $75-55 and the Not ice of  Def ic iency issued February 1o '  Lg6g is

reduced f rom $541.91 to  $93.29,  which sum has been paid by the

pet i t ioner ,  and,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respects  denied.

DATED: Albany, New York
n

D-"tt-*'1"-" fl iq'\/

STATE TAX COMMISSION

\A,r^ffi.p \Co*^^.--
CO},TMISSIONER

COMMISSI


